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STATE OF NORTH CAROLINA
IN THE GENERAL COURT OF JUSTICE

SUPERIOR COURT DIVISION
COUNTY OF MECKLENBURG
CIVIL ACTION NO: 08-CVS-22632


IRVING EHRENHAUS, On Behalf of Himself and All Others Similarly Situated

	Plaintiff,

	v.

JOHN D. BAKER, II, PETER C. BROWNING, JOHN T. CASTEEN, III, JERRY GITT, WILLIAM H. GOODWIN, JR., MARYELLEN C. HERRINGER, ROBERT A. INGRAM, DONALD M. JAMES, MACKEY J. MCDONALD, JOSEPH NEUBAUER, TIMOTHY D. PROCTOR, ERNEST S. RADY, VAN I. RICHEY, RUTH G. SHAW, LANTY L. SMITH, DONA DAVIS YOUNG, WACHOVIA CORPORATION and WELLS FARGO & COMPANY

	Defendants.



 

PLAINTIFF’S BRIEF IN SUPPORT OF UNOPPOSED MOTION FOR PRELIMINARY APPROVAL OF THE CLASS ACTION SETTLEMENT

I.	INTRODUCTION

Plaintiff, Irving Ehrenhaus (“Plaintiff”), submits this Brief in Support of His Unopposed Motion for Preliminary Approval of Class Action Settlement and entry of the [Proposed] Preliminary Approval Order (“Preliminary Approval Order”) submitted herewith.  The Preliminary Approval Order provides for (a) preliminary approval of the settlement (the “Settlement”) set forth in the Stipulation and Agreement of Compromise, Settlement and Release, dated April 15, 2009 (“Stipulation”), which is attached as Exhibit 1 to the accompanying Affidavit of Chet B. Waldman (“Waldman Aff.”); (b) preliminary certification of a non-opt-out class, for settlement purposes only, consisting of all record holders or beneficial owners, exclusive of Defendants, of the stock of Wachovia Corporation (“Wachovia” or the “Company”) from September 16, 2008, through and including December 31, 2008 (the “Class”); (c) direct mailing of the Notice of Pendency of Class Action, Class Action Determination, Proposed Settlement of Class Action, Settlement Hearing and Right to Appear (the “Notice”) (see Waldman Aff. Exhibit 1 at Exhibit B); and (d) the scheduling of a hearing at which the Court will consider final approval of the Settlement set forth in the Stipulation, and final certification of the Class. 
By preliminarily approving the Settlement, the Court will allow Class members to consider the merits of the Settlement, while reserving final judgment on whether to finally approve the Settlement until the Court holds the “Fairness Hearing” contemplated by the Preliminary Approval Order.
As explained below, given the benefits obtained by the Settlement and the significant litigation risks in the Action, Plaintiff’s counsel are satisfied that the proposed Settlement is in the best interests of the Class and respectfully request that the Court preliminarily approve the Settlement and enter the Preliminary Approval Order as submitted. 
II.	FACTUAL BACKGROUND

On October 8, 2008, Plaintiff Irving Ehrenhaus, acting through his counsel (“Plaintiff’s Counsel”), filed the above-captioned action (the “Action”) on behalf of the public shareholders of the common stock of Wachovia Corporation (“Wachovia”) against Wachovia, Wells Fargo & Company (“Wells Fargo”), and members of Wachovia’s Board of Directors (the “Individual Defendants”) (together, “Defendants”) (Plaintiff and Defendants together are hereinafter referred to as the “Parties”).
The Action challenged the proposed merger of Wachovia into Wells Fargo, as contemplated in the Agreement and Plan of Merger, dated as of October 3, 2008, between Wachovia and Wells Fargo (the “Merger Agreement”), under the terms of which Wachovia’s public shareholders would receive 0.1991 of a share of Wells Fargo common stock in exchange for each share of Wachovia common stock that they owned (the “Merger”).
At the same time as the execution of the Merger Agreement, Wachovia and Wells Fargo entered into a Share Exchange Agreement, dated as of October 3, 2008, pursuant to which Wachovia exchanged 10 shares of Series M, Class A Preferred stock of Wachovia representing 39.9% of the total voting power of Wachovia capital stock (the “Series M Shares”), for 1,000 shares of Wells Fargo common stock.
On October 20, 2008, Wachovia issued the Series M Shares to Wells Fargo and filed a certificate of amendment with the North Carolina Secretary of State containing the terms of the Series M Shares, which did not permit Wachovia to redeem the Series M Shares for a period of 18 months after the occurrence of certain events referred to in the certificate (the “18 Month Tail Provision”).
On October 24, 2008, Plaintiff made a Motion for Expedited Proceedings and for Preliminary Injunctive Relief seeking to invalidate the issuance of the Series M Shares, the 18 Month Tail Provision, and the “fiduciary out” provision of the Merger Agreement.  By Order & Opinion dated November 3, 2008, the Court denied Plaintiff’s request for expedited discovery, but granted an expedited briefing and hearing schedule on Plaintiff’s Preliminary Injunction Motion.
After full briefing, a hearing was held before the Court on November 24, 2008, on Plaintiff’s Motion for Preliminary Injunction.
On the same day as the preliminary injunction hearing, Wachovia scheduled a special meeting of Wachovia’s shareholders to vote on the Merger for December 23, 2008, and filed and disseminated a Definitive Proxy Statement (the “Proxy Statement”).
By Order & Opinion dated December 5 (the “December 5 Order”), the Court granted in part and denied in part Plaintiff’s Preliminary Injunction Motion.  In its December 5 Order, the Court denied preliminary injunctive relief as to the issuance and voting of the Series M Shares and the “fiduciary out” provision, but granted preliminary injunctive relief as to the 18 Month Tail Provision. 
On December 11, 2008, Plaintiff filed a Motion To Amend and Supplement the Complaint (the “Motion to Amend”), attaching a proposed supplemental and amended complaint (the “Amended Complaint”), which sought to add Robert Steel as a Defendant; delete G. Kennedy Thompson as a Defendant; add details concerning the Merger and the circumstances surrounding the events alleged in the Complaint that became part of the record in the preliminary injunction proceedings; and add a claim alleging that the Proxy Statement was legally deficient in that it allegedly contained material false and misleading statements and omitted material information that would influence a decision of Wachovia’s shareholders to vote for or against the Merger. Defendants had filed their answers to the Complaint on November 13, 2008.
Following the filing of the Motion to Amend, counsel for Defendants and Plaintiff’s Counsel engaged in extensive arm’s-length negotiations concerning a possible settlement of the Action.
On December 17, 2008, the Parties, through their counsel, entered into a memorandum of understanding (“MOU”) setting forth an agreement in principle on the terms and conditions for the settlement of the Action.  The Settlement reflected in the MOU was subject to additional document discovery and depositions of witnesses, Plaintiff’s Counsel reviewed over 9,500 pages of documents and took four depositions as part of the post-MOU, confirmatory discovery, including the depositions of:  (1) Bruce Helsel, Executive V.P. and Head of Corporate Development for Wells Fargo; (2) Robert Steel, a director of Wachovia as well as its President and CEO; (3) Gary Barancik, a representative of Perella Weinberg, one of Wachovia’s financial advisors; and (4) John Mahoney, a representative of Wachovia’s other financial advisor, Goldman Sachs. the execution of the Stipulation, and final approval by the Court after notice to the Class.  Plaintiff’s counsel completed confirmatory discovery on April 3, 2009, and after further negotiations, the Stipulation was executed on April 15, 2009.
On December 23, 2008, Wachovia’s shareholders approved the Merger by 76 percent of the votes entitled to be cast by holders of Wachovia’s outstanding shares of common stock and Series M preferred stock, including a majority of the outstanding shares of Wachovia’s common stock.  On December 31, 2008, the Merger was consummated.
III.	TERMS OF THE SETTLEMENT
In consideration for the full and final settlement and dismissal with prejudice of the Action and the releases described therein, (1) Wachovia and Wells Fargo agreed not to appeal, and did not appeal, from the portion of the Court’s Order dated December 5, 2008, that enjoined the 18 Month Tail Provision.  Wells Fargo for its part also agreed to waive, effective upon execution of the MOU, the enforceability by Wells Fargo of the 18 Month Tail Provision to the extent enjoined by the Court’s Order; and (2) Defendants agreed to provide, and did provide, additional disclosures not set forth in the Proxy Statement, which were set forth in a Form 8-K and a press release and issued and filed with the SEC on December 17, 2008, by Wachovia and included on Wachovia’s website.   (A copy of the Form 8-K is attached to the Waldman Aff. as Exhibit 2.) 
The additional disclosures included, among other things:  information concerning contact with potential acquirers both prior to the execution of the Merger Agreement and after; additional details concerning Wachovia’s October 2-3 Board meeting, including the basis for the belief by Wachovia’s management that the FDIC was prepared to place Wachovia’s banking subsidiaries in receivership absent an agreement being signed by the end of the day on October 3rd; the fact that neither Goldman Sachs nor Perella Weinberg performed certain customary analyses and the reasons therefore; that neither Goldman Sachs nor Perella Weinberg performed an independent evaluation or appraisal of Wachovia’s or Wells Fargo’s assets and liabilities; the basis for Goldman Sachs’s PE multiples in its comparative analysis of Wells Fargo trading multiples; and the companies that Perella Weinberg reviewed in determining the appropriate trading multiple ranges.  
Also pursuant to the Settlement, and subject to Court approval, Wells Fargo agreed to pay to Plaintiff’s Counsel, for their efforts in achieving the benefits of the Settlement, the amount of $1.975 million for counsel fees and expenses.
IV.	THE PROPOSED SETTLEMENT WARRANTS 
PRELIMINARY APPROVAL

North Carolina has a well-established and strong public policy favoring compromises of litigation.  Reynolds v. Reynolds, 208 N.C. 578, 632 (N.C. 1935); Knight Publ'g Co. v. Chase Manhattan Bank, N.A., 137 N.C. App. 27, 33 (N.C. Ct. App. 2000).   “[T]he general policy of the courts has been to encourage compromise of litigation.”  Reynolds, 208 N.C. at 632.  “Indeed, the law favors the avoidance of litigation, and a compromise made in good faith "will be sustained as not only based upon a sufficient consideration but upon the highest consideration of public policy as well . . . .’”  Knight Publ'g Co. v. Chase Manhattan Bank, N.A., 137 N.C. App. 27, 33 (N.C. Ct. App. 2000).
Preliminary approval is the first of three steps that comprise the procedure for approving a class action settlement.  The second step is the dissemination of notice of the settlement and its terms to the members of the class.  The third step is a final settlement approval hearing, at which evidence concerning the fairness, adequacy, and reasonableness of the settlement may be presented and class members may be heard regarding the settlement.  See Moody v. Sears Roebuck & Co., 664 S.E.2d 569, 572 (N.C. Ct. App. 2008); In re Senergy & Thoro Class Action Settlement, 2000 NCBC 7, ¶ 3 (N.C. Super. 2000).
In determining whether preliminary approval is warranted, the sole issue before the Court is whether the proposed Settlement is within the range of what might be found fair, reasonable and adequate, so that notice of the proposed Settlement should be given to class members and a hearing to consider final approval of the Settlement should be scheduled.  See Jimenez-Orozco v. Baker Roofing Co., 5:05-CV-34-FL, slip op. at 4 (E.D.N.C. Feb. 1, 2008); In re SPX Corp. Sec. Litig., 2006 U.S. Dist. LEXIS 93238 (W.D.N.C. Dec. 22, 2006); Klurfeld v. Equity Enterprises, Inc., 79 A.D.2d 124, 436 N.Y.S.2d 303 (2d Dep’t 1981); see also Manual for Complex Litig. (Fourth) § 13.14 (2004).
Plaintiff is now requesting that this Court take the first step in the three-step process described above.  To grant preliminary approval, the Court need only conclude that the Settlement with Defendants on the agreed upon terms is within the range of reasonableness such that it is appropriate to disseminate the Notice and schedule a final approval hearing (the “Final Approval Hearing”), at which any views by Class members as to the fairness of the Settlement can be considered by the Court.  While the Parties believe the Settlement clearly merits final approval, the Court need not make that determination at this time.  As discussed below, the proposed Settlement meets the criteria to be preliminarily approved.
The Settlement Was Negotiated After Careful Analysis, at Arm’s Length, and by Experienced Counsel

In considering whether to grant preliminary approval to a proposed class action settlement, it is appropriate to give deference to the recommendations of experienced attorneys who engaged in arm’s-length settlement negotiations. See In re Automotive Refinishing Paint Antitrust Litig., MDL No. 1426, 2003 U.S. Dist. LEXIS 4681, at *3 (E.D. Pa. Mar. 17, 2003); see also In re Gilat Satellite Networks, Ltd., No. CV 02-1510, 2007 WL 1191048, at *9 (E.D.N.Y. Apr. 19, 2007) (granting “[p]reliminary approval of a proposed settlement where it is the result of serious, informed, and non-collusive negotiations…”); Wellman v. Dickinson, 497 F. Supp. 824, 830 (S.D.N.Y.1980) (holding that there is a presumption in favor of the settlement when there has been arm’s-length bargaining among the parties).
Here, the proposed Settlement is the product of serious, informed, and non-collusive negotiations following a thorough analysis of the strengths and weaknesses of the legal and factual issues in this Action and the risks associated with continued litigation.
On December 11, 2008, approximately one week after the Court issued its December 5 Order on Plaintiff’s preliminary injunction motion, Plaintiff filed his Motion to Supplement and Amend the Complaint.  Almost immediately after that motion was filed, the Parties began discussing a possible resolution of the Action.  Approximately, one week later, after an intense period of negotiation, the Parties executed the MOU.
The settlement negotiations were informed by a factual and legal analysis aimed at assessing the strengths and weaknesses of the Action.  In considering a resolution of the Action, Plaintiff’s Counsel had the benefit of having litigated the preliminary injunction motion, including obtaining and reviewing Defendants’ submissions, hearing Defendants’ arguments at the hearing on that motion, and receiving, and having the benefit of, the Court’s analysis in the December 5 Order.  Also, by this time, Wachovia had filed its Definitive Proxy and Plaintiff’s Counsel was able to analyze that filing relative to Defendants’ disclosure obligations.  Plaintiff had also retained a financial consultant (Value, Inc.), which provided its views concerning deficiencies in the Proxy Statement and, later, whether various proposed supplemental disclosures would remedy those deficiencies.  Plaintiff’s Counsel carefully considered and analyzed the applicable legal precedents related to the claims in the Complaint and the proposed Amended Complaint.  This factual and legal information, as well as a consideration of the risks of continuing to litigate, formed the basis for Plaintiff’s negotiations with Defendants and the decision to agree in principle to settle the Action.
The Parties reached an agreement in principle to settle the Action and memorialized that agreement in the MOU.  Only after the Parties had agreed on the other substantive terms of the Settlement were attorneys’ fees and expenses discussed and included as part of the Settlement.  Prior to executing the Stipulation, Plaintiff’s Counsel conducted substantial discovery directed at confirming the fairness of the Settlement, including reviewing over 9,500 pages of documents produced by Wachovia, Wells Fargo, and Wachovia’s financial advisors, and deposing:  (1) Bruce Helsel, Executive V.P. and Head of Corporate Development for Wells Fargo; (2) Robert Steel, a director of Wachovia as well as its President and CEO; (3) Gary Barancik, a representative of Perella Weinberg; and (4) John Mahoney, a representative of Goldman Sachs.
Finally, counsel for the Parties are well-respected and have extensive experience in securities class action litigation.  (The firm resume of Plaintiff’s Counsel, Wolf Popper LLP, is attached as Exhibit 3 to the Waldman Aff.) Wells Fargo is represented by Wachtell, Lipton, Rosen & Katz and Hunton & Williams, LLP; Wachovia and the Individual Defendants are represented by Robinson, Bradshaw & Hinson, P.A.  
The Settlement Falls Within the Range of Possible Approval
The foundation of any settlement is the uncertainty as to the outcome of the lawsuit.  In that regard, in evaluating class action settlements, courts “have long recognized that such litigation is notably difficult and notoriously uncertain.”  See In re Sumitomo Copper Litig., 189 F.R.D. 274, 281 (S.D.N.Y. 1999) (citations and internal quotations omitted).  At the preliminary approval stage, courts look to whether the settlement at issue “appears to fall within the range of possible approval.”  Prudential Sec. Inc. Ltd. P’ships Litig., 163 F.R.D. 200, 209 (S.D.N.Y. 1995).
Here, there were significant risks involved in continuing the litigation after the Court’s preliminary injunction ruling, and Plaintiff would have faced an uphill battle in light of the Court’s December 5 Order.  In that decision, the Court found that Plaintiff had not demonstrated a likelihood of success on the merits on all but one of the claims that were the subject of Plaintiff’s motion.  While the Complaint’s allegation that the Merger consideration was inadequate was not part of that motion, the Court’s Opinion characterizes the transaction as providing “substantial value” December 5 Order ¶ 132 and the Citigroup proposal as being “markedly inferior.”  Id. ¶ 145.  Moreover, the Court made it clear that it felt that Wachovia’s Board had little choice but to accept Wells Fargo’s proposal, regardless of the consideration offered:
The stark reality is that the Board (1) recognized that Wachovia was on the brink of failure because of an unprecedented financial tsunami, (2) understood the very real and immediate threat of a forced liquidation of the Company by government regulators in the absence of a completed merger transaction with someone, and (3) possessed little (if any) leverage in its negotiations with Wells Fargo because of the absence of any superior merger proposals.

Id. ¶131 (emphasis in original); id. ¶ 128 (The Board “faced the very real prospect of a government-directed liquidation . . . and with it, the loss of most, if not all, of the shareholder equity.”).
As to Plaintiff’s duty of care claim, the Court found that “except for the eighteen (18)-month ‘tail’ . . . the Board’s decision-making process, although necessarily compressed given the extraordinary circumstances confronting it, was reasonable and fell within the standard of care demanded by law.”  Id. ¶ 121.  Contrary to Plaintiff’s argument that the Share Exchange Agreement was coercive and disenfranchised the shareholders, the Court found that the agreement was not coercive, as it did not make the outcome a foregone conclusion, especially in light of North Carolina law that treats a non-vote the same as a vote against the Merger.  See id. ¶¶ 140-142.  Similarly, the Court concluded that the “fiduciary out” provision “was reasonable and not actionably coercive.”  Id. ¶ 154.
Also, while the Court preliminarily enjoined the 18-Month Tail Provision, the Settlement provided certainty as to that provision by providing that Defendants would neither appeal the Court’s ruling concerning that provision nor seek to enforce the provision had the Merger been voted down.  Thus, the Settlement removed any risk of reversal on appeal or the possibility that to continue the preliminary injunction, Plaintiff would be required to post a prohibitive bond.
Finally, in the proposed Amended Complaint, Plaintiff alleged a number of disclosure violations, all but one of which were remedied by Defendants pursuant to the Settlement.  The one disclosure issue that potentially remained outstanding related to the tax benefits to be obtained by Wells Fargo as a result of the Merger.  Plaintiff alleged that the Proxy Statement’s description of those tax benefits substantially understated their value to Wells Fargo.  Contrary to Plaintiff’s allegations, Wells Fargo’s witness in confirmatory discovery testified that the Proxy Statement correctly described what Wells Fargo believes to be the value of those tax benefits.  It is Plaintiff’s belief that at best this dispute is a factual issue that would have taken considerable factual discovery to resolve and would quite possibly have led to a “battle of the experts.”  In addition, it is likely that it would be an up-hill battle to convince the Court that even if Plaintiff’s allegation is correct, this disclosure would be material since any tax benefit to Wells Fargo would not affect the fairness of the consideration that Wachovia’s shareholders received and no competing bidder materialized despite the potential tax benefits being well publicized.  Also, because Wachovia’s shareholders received Wells Fargo shares in the Merger, they, too, will be the beneficiaries of any tax benefit that results from the changed tax treatment.  Moreover, even if the remaining disclosure was deemed to be material, it would be difficult to convince the trier of fact that Wachovia’s shareholders would be entitled to any after-the-fact damage award as a result of such a misstatement.  
V.	PRELIMINARY CLASS CERTIFICATION IS PROPER
 
	As part of the Settlement, the Parties have agreed to the certification of a non-opt-out Class Here, in this typical merger case, it is appropriate to certify a “non-opt-out” class where the claims are predominately equitable in nature and sought injunctive relief.  See In re Wm Wrigley Jr. Co. Shareholders Litig., 2009 Del. Ch. LEXIS 12, at *16-17 (Del. Ch. Jan. 22, 2009) (certifying a non-opt out settlement class). (for settlement purposes only) defined as follows:
all holders of common stock of Wachovia, including, without limitation, beneficial holders and holders of record, at any time during the period from and including September 16, 2008 (the date Wachovia held a board meeting to consider possible strategic options and retained financial and legal advisors to explore such options), through December 31, 2008, the date of consummation of the Merger, including any and all of their respective successors in interest, predecessors, representatives, trustees, executors, administrators, heirs, assigns or transferees, immediate and remote, and any person or entity acting for or on behalf of, or claiming under, any of them, and each of them, and excluding Defendants, their families, and affiliates (the “Class”).

	For the reasons stated below, this Court should preliminarily grant certification for the purpose of providing Notice to the Class.  At the Final Approval Hearing, Plaintiffs will ask the Court to permanently certify the Action as a class action for purposes of this Settlement.
The Standard for Class Certification
Under Rule 23 of North Carolina Rules of Civil Procedure, there are three prerequisites to certification of a class action.  Pitts v. Am. Sec. Ins. Co., 144 N.C. App. 1, 10 (N.C. Ct. App. 2001).  The prerequisites are:  (1) “the existence of a class”; (2) “that the named class representative will fairly and adequately represent the interests of all members of the class”; and (3) “that the proposed class members are so numerous that it is impractical to bring them all before the court.”  Id. (quotations and citations omitted).  If these three prerequisites are established, the Court must determine whether “a class action is superior to other available methods for the adjudication of the controversy.”  Id. at 11 (quotations and citations omitted).
The Existence of a Class
Under North Carolina’s Rule 23, “a class exists … when each of the members has an interest in either the same issue of law or of fact, and that issue predominates over issues affecting only individual class members.”  Crow v. Citicorp Acceptance Co., Inc., 319 N.C. 274, 277 (N.C. 1987).
Here, the Complaint alleges that “there are questions of law and fact which are common to members of the Class and which predominate over any questions affecting only individual members.”  ¶ 25(b).  Those common questions include:  “whether any of the Individual Defendants … have breached their fiduciary duties owed to Plaintiff and the other members of the Class, including their duties of loyalty, due care, and candor.”  Id.  Also, after the Proxy Statement was filed, and before the Parties signed the MOU, Plaintiff moved to amend his Complaint.  The proposed Amended Complaint also alleged that such common questions include:  “whether the Proxy Statement … is legally deficient in that it contains material false and misleading statements and omits material information.”  [Proposed] Amended and Supplemental Complaint for Breach of Fiduciary Duty ¶ 25(b)(ii).  Based on these allegations and the record that was before the Court on Plaintiff’s Preliminary Injunction Motion, it is clear that a class exists, as required by Rule 23.  
Adequacy of Representation
To meet the requirement of adequacy of representation, a class representative: (1) must “have no conflict of interest with the members of the class”; (2) must “have a genuine personal interest, not a mere technical interest, in the outcome of the case”; and (3) if located within the jurisdiction, must adequately represent class members from other states.  Pitts, 144 N.C. App. at 10.
Plaintiff Irving Ehrenhaus easily meets this requirement.  Plaintiff, like all members of the Class, was, at all relevant times, the owner of shares of Wachovia common stock.  Plaintiff was confronted with the same injury and possessed the same claims as the other Class members.  Thus, he has no conflicts with the other members of the Class.  Demonstrating his “genuine personal interest,” Plaintiff has retained counsel with extensive experience in class actions and corporate matters who have vigorously litigated this matter, obtaining partial injunctive relief and a favorable settlement.
Numerosity
As of October 6, 2008, the Company had over 2.41 billion shares of common stock issued and outstanding.  Clearly, it would have been difficult, if not impossible, to join all of Wachovia’s shareholders before this Court. Accordingly, the Action satisfies the requirement that that the proposed class members be so numerous that it would be impractical to bring them all before the Court.  
Superiority
Class actions are superior to other methods of adjudication where using the class action device would likely “serve useful purposes such as preventing a multiplicity of suits or inconsistent results.”  Crow, 319 N.C. at 284.
Here, a class action is undeniably superior to any other method of adjudicating this matter.  First, Plaintiff’s claims have presented questions of law and fact shared by all of the public stockholders of Wachovia who comprise the proposed Class, and thus would more efficiently be resolved collectively rather than individually.  Second, the proposed Class is so large that separate actions would have been incredibly unwieldy, not only for the parties but also for the Court (or other courts).  As such, using the class action format undoubtedly saved time, effort, and expense for the Parties and conserved judicial resources in this matter.  Accordingly, there can be little doubt that the class action mechanism was the superior way to address the claims of the numerous members of the proposed Class.  
VI.	PROPOSED SCHEDULE OF EVENTS
	In connection with preliminary approval of the Settlement, the Parties are requesting that the Court establish dates by which the Notice of the Settlement will be sent to the Class and the date for the Final Approval Hearing.  The Parties suggest the following schedule, which is reflected in the proposed Preliminary Approval Order that accompanies this Motion (and which is attached as Exhibit A to the Stipulation of Settlement):
	EVENT						DATE
	Notice mailed to Class				within 30 days of 
entry of  the Preliminary Approval Order

Last day to object to the Settlement 	14 days before the Final Approval Hearing

	Date by which to file papers in support of the
final Settlement	not later than 7 days before the Final Approval Hearing	

Final Approval Hearing	At Your Honor’s convenience (on a date not before 105 days after the entry of the Preliminary Approval Order) (30 days for mailing plus 75 days notice period)

This proposed schedule is similar to those used in numerous class action settlements and provides due process to members of the Class with respect to their rights concerning the proposed settlement.
VII.	CONCLUSION
In the judgment of Plaintiff’s Counsel, the proposed Settlement is a fair compromise of the issues in dispute.  After conducting extensive confirmatory discovery and weighing the benefits of this Settlement against the uncertainty and risks of continued litigation, Plaintiff and his counsel have concluded that the proposed Settlement is fair, reasonable and adequate and clearly warrants preliminary approval.  Plaintiff respectfully requests that the Court preliminarily approve the proposed Settlement and enter the Preliminary Approval Order.
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